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(b)

DECI SI ON_ DOCUMENT 10 Dec 1996
NATI ONW DE PERM T NO. 35

This docunent constitutes the Environnental Assessnent,
404(b) (1) Conpliance Review and Statenent of Findings for
the Nationwi de Permt (NWP) described bel ow.

MAI NTENANCE DREDG NG OF EXI STI NG BASI NS. Excavati on and

renoval of accunul ated sedi nent for mai ntenance of existing
marina basins, access canals to marina basins or boat
slips, and boat slips to previously authorized depths or
controlling depths for ingress/egress, whichever is |ess,
provi ded the dredged material is disposed of at an upl and
site and proper siltation controls are used. (Section 10)

General conditions of the NWP are contained in the Federal

Regi st er. Noti fication requirenents, addi ti onal
conditions, limtations and restrictions are contained in

33 CFR Part 330.

STATUTORY AUTHORI TY:

Section 10 of the Rivers and Harbors Act of 1899
(33 U.S.C 403)

COWPLI ANCE W TH RELATED LAWS (33 CFR 320.3):

Gener al :

NWs are a type of general permt designed to regulate
certain activities that have mniml adverse effects and
generally conply with the related laws in 33 CFR 320. 3.
VWhil e an individual review of each activity authorized by
a NP will normally not be performed, potential adverse
effects and conpliance with the laws in 33 CFR 320.3 are
controlled by the terms and conditions of each NWP,
addi tional provisions, and the review process that is
undertaken prior to the issuance of NWPs.

Terns and Conditi ons:

Specific general conditions of all NWPs provide for a case-
by-case review of activities that my adversely affect
endangered species or historic properties. Certain NWPs
al so have a notification requirement that wll trigger a
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(c)

case-by-case review of particular activities. Anot her
condition prohibits use of NWs for activities that are
| ocated in wild and scenic rivers. None of the NWPS
authorize artificial reefs.

I n sone cases, activities authorized by a NW nmay require
ot her Federal, state or |ocal authorizations. Exanples of
such cases include but are not limted to: activities that
are in or affect marine sanctuaries or nmarine manmal s; the
owner shi p, construction, |ocation and operation of ocean
thermal energy conversion facilities or deepwater ports
beyond the territorial seas; or the transfer of a lot in a
subdivision that is part of a project that requires a DA
permt. In such cases, a provision of the NWPs specifies
that the NWP does not obviate the need to obtain other
aut horizations required by law. [33 CFR 330.4(b)]

To further ensure that effects will be mnimal, whenever
this NW is conbined with any NW 12 through 40 a Cor ps-
only PCN is required. The Corps wll review such

combi nations of NWs to ensure that the individual or
cunul ative effects are mnimal. The Corps believes that
conbi nati ons of any NWP 1 through 11 which does not already
require a PCN, wll result in mniml individual and
cunul ative effects. Therefore, no PCN woul d be necessary
for the stacking of such NWPs.

An additional safeguard is a provision that allows the
Chi ef of Engineers, division engineers and/or district
engi neers to: assert discretionary authority and require an
i ndi vidual permt for a specific action; nmodify NWs for
specific activities by requiring special conditions on a
case-by-case basis; add special conditions on a regional
basis for certain NWs; or take action to suspend or revoke
a NW. [33 CFR 330.4(e) and 330. 5]

Revi ew Process:

The analysis contained in this docunent and coordination
that was undertaken prior to the issuance of all NWPs
fulfills the requirenents of the National Environnmental
Policy Act (NEPA), the Fish and WIldlife Coordination Act
and other acts promulgated to protect the quality of the
envi ronment .

All NWPs that authorize activities which my result in a
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di scharge into waters of the US. require a 401 water
quality certification. NWPs that authorize an activity
within, or affecting |land or water uses within a state that
has a Federally approved coastal zone managenment program
must al so be certified as being consistent with the state’s
program The procedures for conpliance of NWs with these
laws are contained in 33 CFR 330.4(c) and (d),
respectively.

(d) Public Conmment and Response:

For public comrent and response see the preanble to the
Federal Register notice issuing the Final NWPs.

4. | NDI VI DUAL AND CUMULATI VE | MPACTS:

(a) General evaluation criteria:

This evaluation constitutes the public interest review
specified in 33 CFR 320.4 (a)(l1l) and (2), including
environnental considerations of NEPA and the inpact
analysis specified in Subparts CF of the 404(b)(1)
Gui del i nes (40 CFR 230).

The evaluation criteria that are relevant to this
particular NW are identified in the followng matrixes.
The determ nation that a particular factor is relevant or
not is

based upon consideration of the direct and indirect inpacts
that can be reasonably attributed to the authorized
activity.

Because NWPs aut horize activities on a nationw de basis, it
is difficult to predict all of the indirect inpacts that

may be associated with each individual action. For
exanpl e, the NWP for a road crossing nay be used to fulfill
a variety of project purposes. Indication that a factor is

not relevant to a particular NW does not necessarily nean
that the NWP woul d not have an effect on such factor(s),
but that it is a factor not readily identified with the
authori zed activity. In any case, adverse effects will be
controlled by the terns, conditions and additiona

provi sions of the NW. For exanple, Section 7 consultation
will be required for activities that nmay adversely affect
endangered speci es. In other cases, factors may be



(b)

(i)

rel evant, but have negligible inpacts. For exanple, the
i npacts of a boat ranp on flood plain values, water |evel
fluctuations or flood hazards.

Factors identified as being relevant, to the extent that
potential inpacts of the activity determ ned the terns and
conditions of a NW, are discussed at the end of the
mat ri xes.

NEPA Al ternati ves:

This eval uation includes an analysis of alternatives based
upon NEPA requirenents which require a npre expansive
review than the section 404(b)(1) Guidelines. The
al ternatives discussed below are based upon an analysis
that indicates the potential environnental effects as well
as inpacts to the Corps, public, Federal and State resource
agenci es, and permt applicants.

No Action Alternative (no nationw de permt):

The no action alternative would not achieve the goals of
the Corps nationwide permt program to reduce the
regul atory burden on applicants for activities that would
result in no nore than mnmnimal adverse environnental

effects. The no action alternative would take resources
away fromthe Corps ability to pursue the current |evel of
review for other activities wth nore environnental

effects. This includes individual permts that result from
the Corps taking its discretionary authority under the
nati onw de permt program In the absence of this
nati onwi de pernmt, Departnment of the Arny authorization in
the form of anot her gener al perm t (regi onal or
programmtic general permt (where appropriate)) or
i ndividual permts would be required. Corps district
offices would nmost likely attenmpt to develop a regiona

general permt in lieu of a nationwide permt but this is
an inefficient nmethod and not practicable for the
devel opnent of a general permt for activities that have
applicability across the Nation. Not all districts would
develop the regional general permt for a variety of
reasons. This would result in an inconsistent
establishment of regional general permts and create
situations where simlar activities with mnimal effects
woul d be evaluated differently, potentially within the sane
state. In addition, the resources necessary for the Corps
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(i)

to evaluate activities through an individual permt review,
and the resources necessary for the public and Federal and
State resource agencies to review and coment, would be
overly burdensone for the numerous public notices that
woul d result fromnot issuing this nationwi de pernit al ong
with the other NWPs. As an exanple, when the Corps
publishes a public notice for proposed activities that
result in no more than mniml adverse environnmental
effects, the Corps typically does not receive responses to
our public notices from either the interested public or
Federal and State resource agencies. One other highly
beneficial aspect of the nationwide permt program that
woul d not be achi eved through the no action alternative has
been the desire of applicants to design activities that
wll meet the terns and conditions of a nationw de permt.

We believe the NWPs have reduced environmental effects
significantly because nost applicants nodify their project
to use the NWPs in an effort to avoid the delays and costs
typically associated with the evaluation of an individual
permt application.

Nati onal Modification Alternatives:

Since the Corps nationw de permt program began in 1977, we
have continuously strived to develop nationwi de permts
that will cause no nore that m nimal adverse environnental
effects for use throughout the Nation. W have devel oped
the terms and conditions of this nationwi de permt based
upon this experience, including comments from the public
and Federal and State resource agencies. The Corps is
constantly reevaluating the potential inpacts of activities
covered under nationwi de permts and every five years, at
a mninmm reevaluating the nationw de permts. As a
result, the Corps has considered both decreases and
increases in the scope of work for this nationw de permt
and has determined that other alternatives are not
practicable nor reasonable either from an environnental
effect standpoint or from the effects associated wth
eval uating additional individual permts for activities.

(iii1)Regional Modification Alternatives:

Corps divisions and districts will nonitor and analyze the
i npacts of the nationwide permts and if warranted,
regionally condition this nationwi de permt to ensure that
no nore than m nimal adverse environnmental effects result.



(iv)

In some cases districts will revoke the use of the
nati onw de permt based upon the potential for unacceptable
adverse environnental effects (e.g., high value or unique
wet | ands) to occur even though the terns and conditions of
the permt may be net.

Case specific on-site alternatives:

VWil e threshol ds have been devel oped for each nationw de

permt, on-site alternatives wll be considered for
activities requiring a PCN further ensuring that this
nationwi de permt wll result in no nore than m nimal

adverse environnental effects. The PCN eval uation by the
Corps may find that further conditioning of the nationw de
permt for a specific activity, including relocating or
further reduction of the inpacts of the activity and/or
conpensatory mtigation, is necessary or that the project
shoul d be eval uated under the Corps individual permtting
procedures. Specifically, if the Corps district determn nes

that a proposed activity wll have nore than m ninmal
adverse environnental effects on a high value aquatic
resource, they may require an individual permt. Thi s

would result in a project specific alternatives anal ysis,
including off-site alternatives, where high value aquatic
resources are involved.

(c) Public interest review (320.4(a)(1)):
FACTOR: RELEVANT TO THI' S ACTI ON
YES NO

Conservation X

Econoni cs X

Aest heti cs X

General environnental concerns X

Vet | ands X

Hi storic properties X

Fish and wildlife values X

Fl ood hazards X




Fl ood pl ain val ues X

Land use X

Navi gati on X

Shore erosion and accretion X

Recreation X

Wat er supply and conservation X

Water quality X

Ener gy needs X

Saf ety X

Food and fiber production X

M neral needs X

Consi der ati ons of property ownership X

(d) Inpact analysis (Subparts C-F):

FACTOR: RELEVANT TO THI S ACTI ON:
YES NO

Substrate X

Suspended particul ates/turbidity X

Wt er X

Current patterns/water circul ation X

Normal water level fluctuations X

Salinity gradients X

Thr eat ened and endangered species X

Aquati c food web X

Wlidlife X




Speci al aquatic sites X

Muni ci pal and private water supplies X
Water related recreation X
Aest heti cs X

Par ks, national and historical

monument s, national seashores,

wi | derness areas, research sites,

and sim |l ar areas X

(e)
(1)

(ii)

Pot enti al i npacts:

General :

As specified by the description of the NWP, excavation and
removal of accunul ated sedi nent for nai ntenance of existing
mari na basins, access canals to marina basins or boat
slips, and boat slips is permtted provided the dredged
material is disposed of at an wupland site. Pr oper
siltation controls nmust be are used. Maintenance dredgi ng
may be acconplished by hydraulic or nechanical neans. Use
of this NWP does not authorize any type of expansion of an
exi sting marina. Neither the area nor the depth of the
marina may be increased by dredging. Use of this NW does
not authorize the discharge of return water into waters of
the United States when hydraulic dredging the nethod of
mai nt enance dredgi ng. However, associated activities such
as the discharge of return water or the reconfiguration of
fixed or floating piers and/or docking structures may be
authorized by multiple use of NWs or regional permts

i ssued by division or district engineers. Al work nmust
neet the terms and conditions of the specified permt(s)
(i.e., provided the state has issued a site specific
certification or waiver under Section 401 of the Clean
Water Act (see also 33 CFR 325.2(b)(1)). | f mai ntenance

dredging is part of a larger project that requires an
i ndi vidual permt, the NW wll not apply. [ See 33 CFR
330.6 (c) and (d)]

Physi cal, chem cal and biol ogical characteristics of the
aguati c ecosystem




Equi pment used during maintenance dredging may vary from
small  hand held suction punmps to heavy nechanical or
hydraul i ¢ dredgi ng equi pnent. The equi pmrent nmay be barge
mounted or working from the bank or docking structures.

During dredging fish and other notile aquatic organi sns

will nost likely avoid the area until the work is conplete.
Bent hic organisns inhabiting the material that is being
renoved will be destroyed.

Dependi ng on the nmethod of construction; equipnment used;
conposition of the bottom substrate; and wi nd and current
conditions during construction, material that is suspended
in the water colum will tenporarily increase the turbidity
of the water. The plune generated by the turbidity wll
normally be limted to the imediate vicinity of the
di sturbance and will dissipate shortly after this phase of
the construction is conplete. However, benthic organisns
and other sessile organisns in the path of the plunme my be
snot hered when suspended material settles to the bottom

Benthic organisnms as well as other aquatic organisns
typically recol onize the newy exposed substrate.

Mai nt enance dredging may result in the discharge of small
anounts of gas, oil and grease from the dredgi ng equi pnent.
Smal | amounts of gas, oil and grease wll also be
di scharged from i nboard and outboard notors. Because the
size of the marina cannot increase, the nunmber of boats and
concentration of these discharges are not expected to
i ncrease.

To further mnimze adverse effects of the authorized
activity, the NWP specifically prohibits the expansion of
the size of the marina. It also contains genera
conditions that wll trigger special procedures for
activities that may adversely affect historic properties,
endangered species or nmarine sanctuari es.

(ii1) Effects on human use characteristics:

The mai ntenance dredging of an existing marina my
tenporarily alter the visual character of the general area.

The extent and perception of the alteration will vary
dependi ng upon the nature of surrounding area and val ues of
the public using or viewing the facilities. Limting the
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(iv)

activity to the pernmtted boundaries of the existing marina
wll mnimze visual inpacts. The inpacts are also
m nimzed by the short tinme frame usually required for a
mai nt enance dredging activity.

The issuance of a NW for nmaintenance dredging wthin
exi sting mari nas could have a positive inpact on the | ocal
econony. Marina operators can ensure their operation and
managenent of their facilities is based upon a certain
| evel maintenance for use by their custoners. Maintenance
dredgi ng woul d generate jobs and revenue for contractors.
It may al so generate sales at |ocal narine service stores.
The NWP will also provide the public with a form of
aut hori zation that can be obtained with little delay and
paper wor K.

The maintained marina will provide the public with a neans
by which they can gain safe access to waterways for
recreational use.

Cunul ative | npacts:

Cumul ative inpacts of the NW generally do not depend on
the nunber of tines the permit is used on a national basis
but on the nunber of tines this NW and other pernits are
used within a geographic area. Wthin a geographic area
(e.g., a specific watershed) it may be determ ned that the
cunmul ati ve effects of NWPs have nore than m nimal adverse
effects. The division engineer and the district engineer
will nonitor and review geographic areas that my have
cunul ative inpacts that are nore than mniml. The
division engineer and the district engineer have the
authority to require individual review of projects or to
require special conditions to the permt either on a case-
by-case basis or on a regional basis where cunulative
i npacts are determned to be nore than m nimal. When a
di vi sion engineer or district engineer determnes that a
geographi ¢ area may have cunul ative inpacts that are nore

than mnimal they will use the revocation and nodification
procedure at 33 CFR 330.5. In reaching the final decision
they will conpile information on the cunul ative adverse

effects and supplenent this docunment.
Based upon a survey of division and district offices, we

estimte approximately 10900 acres of inpacts nationally
fromall NWs with approximtely 7800 acres of wetland
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mtigation. We expect that this NW my be used to
aut horize approximately 400 maintenance dredging of

exi sting basins per year on a national basis. O those
approxi mately 40 mai ntenance dredging of existing basins
will have wetland inmpacts of approximately 11 acres. The

demand for these types of activities could increase or
decrease over the five year duration of this NWP. Usi ng
the current trend approxinmately 2100 mai ntenance dredgi ng
of existing basins could be authorized over a five year
period with wetl and i npacts of approximtely 60 acres. W
expect that the tine savings associated with the use of
this NWP will encourage applicants to design their project
within the scope of the permt rather than request an
i ndividual permt which could have a greater adverse
ef fect.

Addi ti onal Publ i c | nt er est Revi ew Factors 33 CFR

320.4(a)(2):

(i)

(i)

Rel ative extent of the public and private need for the
proposed structure or work 33 CFR 320.4(a)(2):

Marinas and boat slips are some nechanisnms by which the
public can gain access to the waterway for a variety of
pur poses. The use of the NW is expected to be used for
t he mai nt enance dredgi ng of existing comrercial and private
mari na basins, access canals to marina basins or boat
slips, and boat slips wused primarily for recreational
pur poses.

Where there are unresolved conflicts as to resource use, the
practicability of using reasonable alternative |ocations
and nmethods to acconplish the objective of the proposed
structure or work:

The objective of the proposed action is to develop a
permt, that is readily obtained by the public and
authorize an activity that has mniml adverse effects on
t he aquatic environment and overall public interest.

Most situations in which there is an unresolved conflict as
to resource use, arise when environnentally sensitive areas
are involved (e.g. special aquatic sites, including
wet | ands) or there are conpeting uses of a resource (e.g.
use of a waterway for commercial versus recreational
pur poses). The nature and scope of the proposed action as

11



well as the ternms and conditions of the NW mnimze the
i kel i hood of such a conflict. 1In the event that there is
a conflict, the NW contains provisions that are capable of
resolving the matter (see sections 1 and 3 of this
document) .

(iii)The extent and permanence of the beneficial and/or
detrinmental effects which the proposed structure or work is
likely to have on the public and private uses to which the
area i s suited:

The nature and scope of the work authorized by the NWP wil |
nost likely restrict the extent of the beneficial and
detrinmental effects to the area immedi ately surroundi ng the
activity. Most detrinmental effects are associated with
construction and will be short term A permanent effect is
alteration of the bottom substrate and secondary effects
related to use of the marina. As long as it is naintained,
the marina will fulfill its stated purpose.

As previously stated, the terms, conditions and provisions
of the NWP were developed to ensure that individual and
cunmul ative adverse effects are mninmal. Specifically, NWPs
do not obviate the need for the general permttee to obtain
ot her Federal, state or |ocal authorizations required by
law. Conditions of the NWPs al so specify that it does not
grant any property rights or exclusive privileges (see
section 3 of this docunent and 33 CFR 330.4 for further

i nformation). Addi ti onal condi ti ons, l[imtations,
restrictions and provisions for discretionary authority as
well as the ability to include activity specific or

regional conditions on this NW provide further safeguards
to the aquatic environnment and overall public interest.
Provisions are also included to allow suspension,
nodi fication or revocation of the NW. Refer to sections
1 and 3 of this docunent for further information and
pr ocedur es.

No adverse affect on endangered species will be authorized
by this NWP. Refer to general condition no. 11 and 33 CFR
330.4(f) for information and procedures.

This NWP  will not authorize the violation of any

requirenent to protect any marine sanctuary. Refer to
section 3 of this document for further information.
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(iv) Description of the permtted activities:

(9)

As indicated by the description of the NW in section 1 of
this docunment and the discussion of potential inpacts in
section 4, the activities to be regulated by this NW are
sufficiently simlar in nature and environnmental effect to

warrant regulation under a single general permt. The
consideration of alternatives are not directly applicable
to general permts. Specifically, the purpose of the

activity is to provide authorization for maintenance
dredgi ng of existing marinas. The nature and scope of the
i npacts are controlled by the ternms and conditions of the
NWP.

As denmonstrated by the information contained in this
docunent as well as the terns, conditions and provisions of
this NW, actions to mnimze adverse effects have been
t hor oughly consi der ed and I ncor por at ed into t he
aut hori zati on.

Endanger ed Speci es:

The Corps believes that the procedures that we have in
pl ace ensure proper coordi nation under Section 7 of the ESA
as well as ensuring that threatened and endangered species
will not be jeopardized and their critical habitat will not
be destroyed. W also believe that <current |oca

procedures in Corps districts are effective in ensuring
that the ESA is fully conplied with under the nationw de
permt program Finally, we have incorporated several

addi ti onal assurances into the program which have resulted
from informal coordination with the Fish and Wldlife
Service and the National Marine Fisheries Service.

Under the current Corps regulations for our NW program (33
CFR 330.4(f)), each district must consider all informtion
made available to it, and information that it has in its
own records, to determ ne whether any |isted threatened or
endangered species or critical habitat may be affected by
the action. Based upon this consideration and eval uation,
the district will initiate consultation with the FWS or
NMFS, as appropriate, if the district determ nes that the
activity regulated nmay affect or the district determ nes
that the action is not likely to adversely affect any
endangered species. Consultation may occur under the NWP
process or the district my take its discretionary
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authority to require an individual permt for the action
and initiate consultation through the individual permt
process. If the consultation is conducted under the NW
process without the district asserting its discretionary
authority, then the applicant will be notified that he can
not proceed until the consultation is conplete. If the
district determ nes that the activity would have no affect
on any endangered species, then the district would proceed
to issue the NWP authorization.

Corps districts have in nost cases established informal or
formal procedures with its local counterparts in the FWS
and NMFS through which the agencies share information
regardi ng endangered species. I nformati on devel oped,
shared and used by the |ocal Corps and FWS/ NMFS offices
result in the Corps becom ng aware of potential adverse
affects on ESA species. |In many cases maps are avail able
on the local level that identify |ocations of popul ations
of endangered species and their critical habitat.

In addition to the procedures |isted above, each NWP
verification includes general condition 11 which states
that “no activity is authorized under any NW which is
likely to jeopardize +the <continued existence of a
threatened or endangered species or ... the critical
habitat of such species”. Also, to avoid possible
confusion on the part of some applicants Condition 11 has
been nmodified to clarify that this NW does not authorize
the taking of threatened or endangered species. Thi s
shoul d hel p ensure that applicants do not m stake the Corps
permt as a Federal authorization that would allow the
t aki ng of threatened or endangered species.

Based on the above the Corps has determ ned that this NW
wi Il have no affect on threatened or endangered species or
their critical habitat.

Al t hough the Corps continues to believe that these existing
procedures ensure that the ESA is conplied with, we wl

take the following additional steps to provide further
assurance. First, although not required to, the Corps wl|
request programmatic formal Section 7 consultation with the
FWs and NMFS as a precaution to further ensure that there
is no affect. We intend that formal consultation will be
concluded as soon as possible but not to exceed two years
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(a)

(b)

(c)

fromthe date of issuing the revised and reissued NWPs.
Second, the Corps wll direct the district offices, in
witing, to nmeet with appropriate |ocal representatives of
the FW5 and NMFS and establish or nmodify existing
procedures to ensure that the Corps has the | atest
information regarding the existence and |ocation of any
t hr eat ened or endangered species or their critical habitat
inits district. This will ensure that districts have the
best information available to nmke decisions regarding
whet her a specific activity my affect an endangered
species and thus whether or not to initiate consultation.
The Corps districts can also establish through | ocal
pr ocedur es, regi onal conditions or other nmeans  of
addi tional consultation for areas of higher |ikelihood that
a permtted activity may affect an endangered speci es.

Fi nal Determ nati ons:

Need for an environnental inpact statenent (FONSI):

Based upon the information contained in this document,
i ssuance of the NWP will not have a significant inpact on
the quality of the human environnent and the preparation of
an Environnmental |npact Statenment is not required.

Public interest:

Based upon the information presented in this docunent,
i ssuance of the NWP, as prescribed by the regulations
contained in 33 CFR Parts 320 to 330 is not contrary to the
public interest.

Section 176(c) of the Clean Air Act General Conformty Rule
Revi ew.

The proposed NW has been analyzed for <conformity
applicability pursuant to regul ations inplenenting Section
176(c) of the Clean Air Act. It has been determ ned that
the activities proposed under this permt will not exceed
de mnims levels of direct emssions of a criteria
pol lutant or its precursors and are exenpted by 40 CFR Part
93. 153. Any later indirect em ssions are generally not
within the Corps continuing program responsibility and
generally cannot be practicably controlled by the Corps.

For these reasons a conformty determ nation is not
required for this NWP.
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FOR THE COMVANDER:

/ si gned/
Russell L. Fuhrnman
Maj or General, U S. Arny
Director of Civil Wrks
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